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§37.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title I.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and

(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).
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(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§387.2 Definitions.

As used in this part, the term:

Americans with Disabilities Act of 1990
or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
§35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
with respect to the functional areas
within their jurisdiction.

Dual-filed complaint or charge means a
complaint or charge of employment
discrimination that:

(1) Arises under both section 504 and
title I;

(2) Has been filed with both a section
504 agency that has jurisdiction under
section 504 and with the EEOC, which
has jurisdiction under title I; and

(3) Alleges the same facts and raises
the same issues in both filings.

Due weight shall mean, with respect
to the weight a section 504 agency or
the EEOC shall give to the other agen-
cy’s findings and conclusions, such full
and careful consideration as is appro-
priate, taking into account such fac-
tors as:
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(1) The extent to which the under-
lying investigation is complete and the
evidence is supportive of the findings
and conclusions;

(2) The nature and results of any sub-
sequent proceedings;

(3) The extent to which the findings,
conclusions and any actions taken:

(i) Under title I are consistent with
the effective enforcement of section
504; or

(ii) Under section 504 are consistent
with the effective enforcement of title
I; and

(4) The section 504 agency’s respon-
sibilities under section 504 or the
EEOC’s responsibilities under title I.

Equal Employment Opportunity Com-
mission or EEOC refers to the United
States Equal Employment Opportunity
Commission, and, when appropriate, to
any of its headquarters, district, area,
local, or field offices.

Federal financial assistance shall have
the meaning, with respect to each sec-
tion 504 agency, as defined in such
agency’s regulations implementing sec-
tion 504 for Federally- assisted pro-
grams.

Program or activity shall have the
meaning defined in the Rehabilitation
Act of 1973 (Pub. L. 93-112, 87 Stat. 394,
29 U.S.C. 794), as amended.

Public entity means:

(1) Any State or local government;

(2) Any department, agency, special
purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act, 45
U.S.C. 502(8)).

Recipient means any State, political
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under such
program.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-

§37.5

112, 87 Stat. 394, 29 U.S.C. 794), as
amended.

Section 504 agency means any Federal
department or agency that extends
Federal financial assistance to pro-
grams or activities of recipients.

Title I means title I of the ADA.

Title I1I means subtitle A of title II of
the ADA.

§37.3 Exchange of information.

The EEOC, section 504 agencies, and
designated agencies shall share any in-
formation relating to the employment
policies and practices of a respondent
that may assist each agency in car-
rying out its responsibilities, to the ex-
tent permissible by law. Such informa-
tion shall include, but is not limited
to, complaints, charges, investigative
files, compliance review reports and
files, affirmative action programs, and
annual employment reports.

§87.4 Confidentiality.

(a) When a section 504 agency or a
designated agency receives information
obtained by the EEOC, such agency
shall observe the confidentiality re-
quirements of section 706(b) and sec-
tion 709(e) of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000e-5(b)
and 2000e-8(e)), as incorporated by sec-
tion 107(a) of the ADA, to the same ex-
tent as these provisions would bind the
EEOC, except when the agency receives
the same information from a source
independent of the EEOC. Agency ques-
tions concerning the confidentiality re-
quirements of title I shall be directed
to the Associate Legal Counsel for
Legal Services, Office of Legal Counsel,
the EEOC.

(b) When the EEOC receives informa-
tion from a section 504 or a designated
agency, the EEOC shall observe any
confidentiality requirements applica-
ble to that information.

§37.5 Date of receipt.

A complaint or charge of employ-
ment discrimination is deemed to be
filed, for purposes of determining time-
liness, on the date the complaint or
charge is first received by a Federal
agency with section 504 or ADA juris-
diction, regardless of whether it is sub-
sequently transferred to another agen-
cy for processing.
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§37.6 Processing of complaints of em-
ployment discrimination filed with
an agency other than the EEOC.

(a) Agency determination of jurisdic-
tion. Upon receipt of a complaint of
employment discrimination, an agency
other than the EEOC shall:

(1) Determine whether it has jurisdic-
tion over the complaint under section
504 or under title II of the ADA; and

(2) Determine whether the EEOC may
have jurisdiction over the complaint
under title I of the ADA.

(b) Referral to the Civil Rights Division.
If the agency determines that it does
not have jurisdiction under section 504
or title II, and determines that the
EEOC does not have jurisdiction under
title I, the agency shall promptly refer
the complaint to the Civil Rights Divi-
sion. The Civil Rights Division shall
determine if another Federal agency
may have jurisdiction over the com-
plaint under section 504 or title II, and,
if so, shall promptly refer the com-
plaint to a section 504 or a designated
agency with jurisdiction over the com-
plaint.

(c) Referral to the EEOC—(1) Referral
by an agency without jurisdiction. If an
agency determines that it does not
have jurisdiction over a complaint of
employment discrimination under ei-
ther section 504 or title II and deter-
mines that the EEOC may have juris-
diction under title I, the agency shall
promptly refer the complaint to the
EEOC for investigation and processing
under title I of the ADA.

(2) Referral by a section 504 agency. (i)
A section 504 agency that otherwise has
jurisdiction over a complaint of em-
ployment discrimination under section
504 shall promptly refer to the EEOC,
for investigation and processing under
title I of the ADA, any complaint of
employment discrimination that solely
alleges discrimination against an indi-
vidual (and that does not allege dis-
crimination in both employment and in
other practices or services of the re-
spondent or a pattern or practice of
employment discrimination), unless:

(A) The section 504 agency deter-
mines that the EEOC does not have ju-
risdiction over the complaint under
title I; or

(B) The EEOC has jurisdiction over
the complaint under title I, but the
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complainant, either independently, or
following receipt of the notification
letter required to be sent to the com-
plainant pursuant to paragraph
(c)(2)(ii) of this section, specifically re-
quests that the complaint be inves-
tigated by the section 504 agency.

(ii) Prior to referring an individual
complaint of employment discrimina-
tion to the EEOC pursuant to para-
graph (¢)(2)(i) of this section (but not
prior to making such a referral pursu-
ant to paragraph (c)(1) of this section),
a section 504 agency that otherwise has
jurisdiction over the complaint shall
promptly notify the complainant, in
writing, of its intention to make such
a referral. The notice letter shall:

(A) Inform the complainant that, un-
less the agency receives a written re-
quest from the complainant within
twenty days of the date of the notice
letter requesting that the agency re-
tain the complaint for investigation,
the agency will forward the complaint
to the EEOC for investigation and
processing; and

(B) Describe the basic procedural dif-
ferences between an investigation
under section 504 and an investigation
under title I, and inform the complain-
ant of the potential for differing rem-
edies under each statute.

(3) Referral by a designated agency. A
designated agency that does not have
section 504 jurisdiction over a com-
plaint of employment discrimination
and that has determined that the
EEOC may have jurisdiction over the
complaint under title I shall promptly
refer the complaint to the EEOC.

(4) Processing of complaints referred to
the EEOC. (i) A complaint referred to
the EEOC in accordance with this sec-
tion by an agency with jurisdiction
over the complaint under section 504
shall be deemed to be a dual-filed com-
plaint under section 504 and title I.
When a section 504 agency with juris-
diction over a complaint refers the
complaint to the EEOC, the section 504
agency shall defer its processing of the
complaint pursuant to §—.10, pending
resolution by the EEOC.

(ii) A complaint referred to the EEOC
by an agency that has jurisdiction over
the complaint solely under title II (and
not under section 504) will be treated as
a complaint filed under title I only.
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(iii) Any complaint referred to the
EEOC pursuant to this section shall be
processed by the EEOC under its title I
procedures.

(d) Retention by the agency for inves-
tigation—(1) Retention by a section 504
agency. A section 504 agency shall re-
tain a complaint for investigation
when the agency determines that it has
jurisdiction over the complaint under
section 504, and one or more of the fol-
lowing conditions are met:

(i) The EEOC does not have jurisdic-
tion over the complaint under title I;
or

(ii) The EEOC has jurisdiction over
the complaint, but the complainant
elects to have the section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to paragraph
(c)(2)(ii) of this section; or

(iii) The complaint alleges discrimi-
nation in both employment and in
other practices or services of the re-
spondent that are covered by section
504; or

(iv) The complaint alleges a pattern
or practice of employment discrimina-
tion.

(2) Retention by a designated agency. A
designated agency that does not have
jurisdiction over the complaint under
section 504 shall retain a complaint for
investigation when the agency deter-
mines that it has jurisdiction over the
complaint under title II of the ADA
and that the EEOC does not have juris-
diction over the complaint under title
I.

(3) Processing of complaints retained by
an agency. Any complaint retained for
investigation and processing by an
agency pursuant to paragraphs (d)(1)
and (d)(2) of this section will be inves-
tigated and processed under section
504, title II, or both, as applicable, and
will not be considered to be dual filed
under title I.

§37.7 Processing of charges of employ-
ment discrimination filed with the
EEOC.

(a) EEOC determination of jurisdiction.
Upon receipt of a charge of employ-
ment discrimination, the EEOC shall:

§37.8

(1) Determine whether it has jurisdic-
tion over the charge under title I of the
ADA. If it has jurisdiction, except as
provided in paragraph (b)(2) of this sec-
tion, the EEOC shall process the charge
pursuant to title I procedures.

(2) If the EEOC determines that it
does not have jurisdiction under title I,
the EEOC shall promptly refer the
charge to the Civil Rights Division.
The Civil Rights Division shall deter-
mine if a Federal agency may have ju-
risdiction over the charge under sec-
tion 504 or title II, and, if so, shall refer
the charge to a section 504 agency or to
a designated agency with jurisdiction
over the complaint.

(b) Retention by the EEOC for inves-
tigation. (1) The EEOC shall retain a
charge for investigation when it deter-
mines that it has jurisdiction over the
charge under title 1.

(2) Referral to an agency. Any charge
retained by the EEOC for investigation
and processing will be investigated and
processed under title I only, and will
not be deemed dual filed under section
504, except that ADA cause charges (as
defined in 29 CFR 1601.21) that also fall
within the jurisdiction of a section 504
agency and that the EEOC (or the Civil
Rights Division, if such a charge is
against a government, governmental
agency, or political subdivision) has
declined to litigate shall be referred to
the appropriate section 504 agency for
review of the file and any administra-
tive or other action deemed appro-
priate under section 504. Such charges
shall be deemed complaints, dual filed
under section 504, solely for the pur-
poses of the agency review and action
described in this paragraph. The date
of such dual filing shall be deemed to
be the date the complaint was received
by the EEOC.

§37.8 Processing of complaints or
charges of employment discrimina-
tion filed with both the EEOC and a
section 504 agency.

(a) Procedures for handling dual-filed
complaints or charges. As between the
EEOC and a section 504 agency, except
as provided in paragraph (e) of this sec-
tion, a complaint or charge of employ-
ment discrimination that is dual filed
with both the EEOC and a section 504
agency shall be processed as follows:
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(1) EEOC processing. The EEOC shall
investigate and process the charge
when the EEOC determines that it has
jurisdiction over the charge under title
I and the charge solely alleges employ-
ment discrimination against an indi-
vidual, unless the charging party elects
to have the section 504 agency process
the charge and the section 504 agency
receives a written request from the
complainant for section 504 agency
processing within twenty days of the
date of the notice letter required to be
sent pursuant to §37.6(c)(2)(ii).

(2) Section 504 agency processing. A
section 504 agency shall investigate
and process the complaint when the
agency determines that it has jurisdic-
tion over the complaint under section
504, and:

(i) The complaint alleges discrimina-
tion in both employment and in other
practices or services of the respondent;
or

(ii) The complaint alleges a pattern
or practice of discrimination in em-
ployment; or

(iii) In the case of a complaint solely
alleging employment discrimination
against an individual, the complainant
elects to have a section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to §37.6(c)(2)(ii).

(b) Referral to the Civil Rights Division.
If the EEOC determines that it does
not have jurisdiction under title I, and
the section 504 agency determines that
it does not have jurisdiction under sec-
tion 504 or title II, the complaint or
charge shall be promptly referred to
the Civil Rights Division. The Civil
Rights Division shall determine if an-
other Federal agency may have juris-
diction over the complaint under sec-
tion 504 or title II, and, if so, shall
promptly refer the complaint to a sec-
tion 504 or a designated agency with ju-
risdiction over the complaint.

(c) Procedures for determining whether
a complaint or charge has been dual filed.
The EEOC and each agency with juris-
diction to investigate and process com-
plaints of employment discrimination
under section 504 shall jointly develop
procedures for determining whether
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complaints or charges of discrimina-
tion have been dual filed with the
EEOC and with one or more other
agencies.

(d) Notification of deferral. The agency
required to process a dual-filed com-
plaint or charge under this section
shall notify the complainant or charg-
ing party and the respondent that the
complaint or charge was dual filed with
one or more other agencies and that
such other agencies have agreed to
defer processing and will take no fur-
ther action except as provided in §37.10
or §37.11, as applicable.

(e) Exceptions. When special cir-
cumstances make deferral as provided
in this section inappropriate, the
EEOC, and an agency with investiga-
tive authority under section 504, may
jointly determine to reallocate inves-
tigative responsibilities. Special cir-
cumstances include, but are not lim-
ited to, cases in which the EEOC has
already commenced its investigation
at the time that the agency discovers
that the complaint or charge is a dual-
filed complaint or charge in which the
complainant has elected section 504
processing, alleged discrimination in
both employment and in other prac-
tices or services of the respondent, or
alleged a pattern or practice of em-
ployment discrimination.

§37.9 Processing of complaints or
charges of employment discrimina-
tion filed with a designated agency
and either a section 504 agency, the
EEOC, or both.

(a) Designated agency processing. A
designated agency shall investigate
and process a complaint that has been
filed with it and with the EEOC, a sec-
tion 504 agency, or both, when either of
the following conditions is met:

(1) The designated agency determines
that it has jurisdiction over the com-
plaint under title II and that neither
the EEOC nor a section 504 agency
(other than the designated agency, if
the designated agency is also a section
504 agency) has jurisdiction over the
complaint; or

(2) The designated agency determines
that it has jurisdiction over the com-
plaint under section 504 and the com-
plaint meets the requirements for proc-
essing by a section 504 agency set forth
in §37.8(a)(2).
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(b) Referral by a designated agency. A
designated agency that has jurisdiction
over a complaint solely under title II
(and not under section 504) shall for-
ward a complaint that has been filed
with it and with the EEOC, a section
504 agency, or both, to either the EEOC
or to a section 504 agency, as follows:

(1) If the designated agency deter-
mines that the EEOC is the sole agen-
cy, other than the designated agency,
with jurisdiction over the complaint,
the designated agency shall forward
the complaint to the EEOC for proc-
essing under title I; or

(2) If the designated agency deter-
mines that the section 504 agency is
the sole agency, other than the des-
ignated agency, with jurisdiction over
the complaint, the designated agency
shall forward the complaint to the sec-
tion 504 agency for processing under
section 504; or

(3) If the designated agency deter-
mines that both the EEOC and a sec-
tion 504 agency have jurisdiction over
the complaint, the designated agency
shall forward the complaint to the
EEOC if it determines that the com-
plaint solely alleges employment dis-
crimination against an individual, or it
shall forward the complaint to the sec-
tion 504 agency if it determines that
the complaint meets the requirements
for processing by a section 504 agency
set out in §37.8(a)(2)(i) or (a)(2)(ii).

§37.10 Section 504 agency review of
deferred complaints.

(a) Deferral by the section 504 agency.
When a section 504 agency refers a
complaint to the EEOC pursuant to
§37.6(c)(2) or when it is determined
that, as between the EEOC and a sec-
tion 504 agency, the EEOC is the agen-
cy that shall process a dual-filed com-
plaint or charge under §37.8(a)(1) or
§37.8(e), the section 504 agency shall
defer further action until:

(1) The EEOC issues a no cause find-
ing and a notice of right-to-sue pursu-
ant to 29 CFR 1601.19; or

(2) The EEOC enters into a concilia-
tion agreement; or

(3) The EEOC issues a cause finding
and a notice of failure of conciliation
pursuant to 29 CFR 1601.21, and:

(i) If the recipient is not a govern-
ment, governmental agency, or polit-

§37.11

ical subdivision, the EEOC completes
enforcement proceedings or issues a no-
tice of right-to-sue in accordance with
29 CFR 1601.28; or

(ii) If the recipient is a government,
governmental agency, or political sub-
division, the EEOC refers the charge to
the Civil Rights Division in accordance
with 29 CFR 1601.29, and the Civil
Rights Division completes enforcement
proceedings or issues a notice of right-
to-sue in accordance with 29 CFR
1601.28(d); or

(4) The EEOC or, when a case has
been referred pursuant to 29 CFR
1601.29, the Civil Rights Division, oth-
erwise resolves the charge.

(b) Notification of the deferring agency.
The EEOC or the Civil Rights Division,
as appropriate, shall notify the agency
that has deferred processing of the
charge upon resolution of any dual-
filed complaint or charge.

(c) Agency review. After receipt of no-
tification that the EEOC or the Civil
Rights Division, as appropriate, has re-
solved the complaint or charge, the
agency shall promptly determine what
further action by the agency is war-
ranted. In reaching that determina-
tion, the agency shall give due weight
to the findings and conclusions of the
EEOC and to those of the Civil Rights
Division, as applicable. If the agency
proposes to take an action inconsistent
with the EEOC’s or the Civil Rights Di-
vision’s findings and conclusions as to
whether a violation has occurred, the
agency shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
EEOC office that processed the com-
plaint. In the written notification, the
agency shall state the action that it
proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the EEOC or the Civil
Rights Division shall provide the sec-
tion 504 agency with any materials re-
lating to its resolution of the charge,
including its findings and conclusions,
investigative reports and files, and any
conciliation agreement.

§37.11 EEOC
charges.

(a) Deferral by the EEOC. When it is
determined that a section 504 agency is

review of deferred
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the agency that shall process a dual-
filed complaint or charge under
§37.8(a)(2) or §37.8(e), the EEOC shall
defer further action until the section
504 agency takes one of the following
actions:

(1) Makes a finding that a violation
has not occurred;

(2) Enters into a voluntary compli-
ance agreement;

(3) Following a finding that a viola-
tion has occurred, refers the complaint
to the Civil Rights Division for judicial
enforcement and the Civil Rights Divi-
sion resolves the complaint;

(4) Following a finding that a viola-
tion has occurred, resolves the com-
plaint through final administrative en-
forcement action; or

(5) Otherwise resolves the charge.

(b) Notification of the EEOC. The sec-
tion 504 agency shall notify the EEOC
upon resolution of any dual-filed com-
plaint or charge.

(c) Agency review. After receipt of no-
tification that the section 504 agency
has resolved the complaint, the EEOC
shall promptly determine what further
action by the EEOC is warranted. In
reaching that determination, the EEOC
shall give due weight to the section 504
agency’s findings and conclusions. If
the EEOC proposes to take an action
inconsistent with the section 504 agen-
cy’s findings and conclusions as to
whether a violation has occurred, the
EEOC shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
section 504 agency that processed the
complaint. In the written notification,
the EEOC shall state the action that it
proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the section 504 agency
shall provide the EEOC with any mate-
rials relating to its resolution of the
complaint, including its conclusions,
investigative reports and files, and any
voluntary compliance agreement.

§387.12 Standards.

In any investigation, compliance re-
view, hearing or other proceeding, the
standards used to determine whether
section 504 has been violated in a com-
plaint alleging employment discrimi-
nation shall be the standards applied
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under title I of the ADA and the provi-
sions of sections 501 through 504, and
510, of the ADA, as such sections relate
to employment. Section 504 agencies
shall consider the regulations and ap-
pendix implementing title I of the
ADA, set forth at 29 CFR part 1630, and
case law arising under such regula-
tions, in determining whether a recipi-
ent of Federal financial assistance has
engaged in an unlawful employment
practice.

§37.13 Agency specific memoranda of
understanding.

When a section 504 agency amends its
regulations to make them consistent
with title I of the ADA, the EEOC and
the individual section 504 agency may
elect to enter into a memorandum of
understanding providing for the inves-
tigation and processing of complaints
dual filed under both section 504 and
title I of the ADA by the section 504
agency.

PART 38—EQUAL TREATMENT FOR
FAITH-BASED ORGANIZATIONS

Sec.

38.1 Discretionary grants,
cooperative agreements.

38.2 Formula grants.

AUTHORITY: 28 U.S.C. 509; 5 U.S.C. 301; E.O.
13279, 67 FR 77141, 3 CFR, 2002 Comp., p. 258;
18 U.S.C. 4001, 4042, 5040; 20 U.S.C. 1152; 21
U.S.C. 871; 25 U.S.C. 3681; Pub. L. 107-273, 116
Stat. 17568 (42 U.S.C. 3751, 3753, 3762b, 3782,
3796dd-1, 3796dd-7, 3796gg-1, 3796gg—0h, 3796gg—
3, 3796h, 3796ii-2, 3797u-3, 3797w, 5611, 5672,
10604, 14071).

SOURCE: Order No. 2703-2004, 69 FR 2838,
Jan. 21, 2004, unless otherwise noted.

contracts, and

§38.1 Discretionary grants, contracts,
and cooperative agreements.

(a) Religious organizations are eligi-
ble, on the same basis as any other or-
ganization, to participate in any De-
partment program for which they are
otherwise eligible. Neither the Depart-
ment nor any State or local govern-
ment receiving funds under any De-
partment program shall, in the selec-
tion of service providers, discriminate
for or against an organization on the
basis of the organization’s religious
character or affiliation. As used in this
section, ‘‘program’ refers to a grant,
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